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Revised 31 July 2017 Purpose — The purpose of this paper is to link debates around the international law on human rights and

Accepted 3 September 2017 disaster management with the evolving debate around the human right to sanitation, in order to explore the
extent to which states are obliged to account for sanitation in their disaster management efforts.
Design/methodology/approach — The paper is based on analysis of existing laws and policy relating to
human rights, sanitation and disaster management. It further draws upon relevant academic literature.
Findings — The paper concludes that, while limitations exist, states have legal obligations to provide
sanitation to persons affected by a disaster. It is further argued that a human rights-based approach to
sanitation, if respected, can assist in strengthening disaster management efforts, while focusing on the
persons who need it the most.
Research limitations/implications — The analysis in this paper focuses on the obligations of states for
people on their territory. Due to space limitations, it does not examine the complex issues relating to
enforcement mechanisms available to disaster victims.
Originality/value — This is the first scholarly work directly linking the debates around international human
rights law and disaster management, with human rights obligations in relation to sanitation. The clarification
of obligation in relation to sanitation can assist in advocacy and planning, as well as in ensuring
accountability and responsibility for human rights breaches in the disaster context.
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1. Introduction

Sanitation is one of the key challenges of our time. Every day, a lack of adequate sanitation
creates immeasurable suffering, primarily through the spread of disease via water, land or
insects. Sanitation problems contribute to, and are exacerbated by, disasters.

Despite much interesting work being done in other fields, international legal scholars
have thus far been remarkably silent on issues of sanitation. A few important exceptions
exist, including Ellis and Feris (2014), Heller (2015) and Inga Winkler (2016). Further,
following the recognition by the United Nations General Assembly (UNGA) of the human
right to sanitation as a separate right in 2015, legal attention is likely to increase.

International human rights law (IHRL) is recognized as a key component of emerging
international law on disaster management (see e.g. International Law Commission (ILC),
2016; Inter-Agency Standing Committee, 2011; Sphere Project, 2011; Lauta, 2016;
Cubie, 2014; da Costa and Pospieszna, 2015; Kilin, 2011). The importance of IHRL was
most recently acknowledged in the ILC’s Draft Articles on the Protection of Persons in the
Event of Disasters (ILC Draft Articles), adopted by the ILC on second reading in June 2016.
Still, while states now have embraced a human rights-based approach to disaster
management, significant question marks remain as to what these obligations mean

I‘ in the disaster context. This paper addresses this issue by exploring what these
obligations mean in relation to sanitation, which in itself is a significantly underexplored

aspect of THRL.
‘ A A few limitations should be noted. First of all, the analysis in this paper is focused on
Nt evention and disasters caused by natural and human-made hazards, while excluding armed conflicts.
Vol. 26 No. 5, 2017 Second, although acknowledging the importance of various kinds of actors in relation to
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sanitation, human rights, and disaster management, the analysis in this paper focuses on
the obligations of states as the primary duty bearers. Third, the purpose of this paper is not
to analyze non-legal debates around best practices around sanitation, but rather to tie
together aspects of legal instruments and debates so as to illuminate existing legal
obligations for states in relation to sanitation and human rights in the disaster management
context. Such analysis is vital from an international law perspective, as the lack of clarity
and the absence of scholarly engagement around the legal aspects of sanitation leave too
much of the fulfilment of needs in the hands of relief or development organizations, while
limited attention is paid to existing obligations upon states. Fourthly, this paper does not
engage with accountability mechanisms and challenges. However, one of the key aspects of
accountability is to “clarify the exact rights and obligations at play in disaster settings”
(Cubie and Hesselman, 2015, p. 23), which is a key aim of this paper.

The next section clarifies the definition of sanitation for the purpose of this paper and
introduces the contemporary challenges in relation to sanitation. Section 3 then introduces
the relevant human rights framework, in particular, the development and legal status of the
human right to sanitation, and the role of sanitation within other relevant rights. Following
this, Section 4 introduces the role of IHRL within disaster management from the perspective
of State obligations, before Section 5 explores human rights obligations in relation to
sanitation in the different phases of disaster management.

2. The concept of sanitation and contemporary challenges

2.1 Defining sanitation

Although many would connect “sanitation” primarily with the immediate removal of
excreta, the concept is much broader. In her role as independent expert on the issue
of human rights obligations related to access to safe drinking water and sanitation, Catarina
de Albuquerque (2009) defined sanitation “as a system for the collection, transport,
treatment and disposal or reuse of human excreta and associated hygiene” and stated that
“States must ensure without discrimination that everyone has physical and economic access
to sanitation, in all spheres of life, which is safe, hygienic, secure, socially and culturally
acceptable, provides privacy and ensures dignity” (para. 63). In providing this definition,
de Albuquerque (2009) also clarified that the definition includes “domestic wastewater,
which flows from toilets, sinks and showers [...] insofar as water regularly contains human
excreta and the by-products of the associated hygiene” and “that, in some places, existing
solutions for human excreta management make it inseparable from solid waste
management” (para. 63 footnote 87). This definition of sanitation in the context of human
rights has been endorsed by the United Nations Committee on Economic, Social and
Cultural Rights (CESCR) (2010, para. 8) and is the one used in this paper.

2.2 Contemporary challenges

As of 2015, close to a billion people were defecating in the open, and an estimated 2.4 billion
people did not have access to improved sanitation facilities (United Nations, 2015, p. 9).
The problem is most prevalent in developing countries where 80 percent of sewage is
discharged directly into water sources without treatment (UN-Water, 2013), polluting
both surface water and groundwater. The latter is particularly concerning considering
the difficulty of cleaning up this important source of water underground and the rapidly
diminishing groundwater supply. It should be noted that issues around wastewater
treatment and water contamination do not solely relate to sanitation, but also include
industrial waste (for further analysis, see Aronsson-Storrier and Salama, 2016).
That said: wastewater treatment is a core part of sanitation where waterborne sanitation
systems are used.
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As established by the World Health Organization (WHO), a lack of adequate sanitation,
leading to “[t]he discharge of untreated wastewater and excreta into the environment,” has a
number of negative effects on human health through the pollution of water used for
drinking or bathing, the ‘feJntry into the food chain,” and the provision of “breeding sites for
flies and insects that spread diseases” (WHO et al,, 2008, p. 2). Perhaps most importantly,
water contaminated by sewage constitutes a daily and severe danger for billions of people
through the spreading of waterborne diseases. WHO (2015) estimated that the annual death
toll due to diarrhoea caused by poor sanitation — leaving aside other related causes — was
280,000 persons, that is, about one person every two minutes. This number notably does not
include deaths from other sanitation-related diseases. Further to the deaths caused by
diarrhoea, millions of children, as well as many adults, also suffer from other diseases due
to poor sanitation, such as cholera, worm infestations, schistosomiasis, trachoma and
polio (WHO, 2015).

The diseases mentioned above do not only cause immense suffering, but they also bear with
them severe consequences for education and development and thus increase vulnerability
amongst those already marginalized (United Nations Children’s Fund (UNICEF), 2015a).
Despite this, sanitation receives considerably less attention and resources than water
supply, even in areas where it significantly affects the quality of water. The neglect of
sanitation was evident in the evaluation of the Millennium Development Goals (MDGs), in 2015,
where progress relating to “access to sanitation” lagged far behind that for “access to water”
(United Nations, 2015; see also Aronsson-Storrier and Salama, 2016).

Even where sanitation efforts are made, they often fail to protect the most vulnerable.
People living in informal settlements are not only included in sanitation efforts, but “[sjuch
settlements are often situated along riverbanks or low-lying land where polluted water tends
to accumulate, thereby exposing dwellers to contamination” (Zimmer et al, 2014, p. 341).
This means that in situations where the sanitation effort for other parts of the population is
waterborne, but without a complete sanitation cycle, the pollution is likely to increase rather
than decrease for informal settlers. In other words, when the efforts fail properly to address
the most vulnerable, their vulnerability — and suffering — will increase.

2.3 Sanitation in disasters

The provision of sufficient sanitation is particularly challenging in relation to
disaster situations. First of all, a hazard such as an earthquake or a flood can cause
existing sanitation systems to become damaged or collapse, or a drought can cause a
waterborne sanitation system to become dysfunctional. Second, displaced persons living
in camps, shelters and other kinds of temporary housing are particularly vulnerable to
the spread of disease as they often live in close proximity with one another. It is essential
to provide them with sanitation facilities that are accessible and safe to use in order to
curb disease outbreaks.

The dangers of failing to account for sanitation in the event of a disaster are evident in the
cholera epidemic that followed the devastating earthquake in Haiti in 2010. As of August 2016,
the epidemic has infected at least 770,000 people and claimed more than 9,200 lives
(Sidder, 2016). The outbreak was caused by poor procedures and unsound sanitation practices
amongst UN peacekeepers, and spread rapidly due to a lack of proper sanitation systems for
the wider population. More specifically, the outbreak was initiated by untreated, contaminated,
feces being released into the Meille River from a camp of Nepalese UN peacekeepers who had
arrived in Haiti in October 2010 to assist with the post-earthquake reconstruction, shortly after
outbreaks of cholera had been recorded in Nepal (Katz, 2013, p. 230).

The spread of the disease worsened due to the absence of adequate sanitation systems
and lack of access to clean water for the Haitian population, many of whom were instead
dependent on the Meille River and the attached Artibonite River, which provides water to an
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estimated 1.5 million people (e.g. Freedman and Lemay-Heber, 2015, p. 8). It has been
established that “[tThe rapid diffusion of the disease is tied to squalid conditions and
insufficient health and sanitary infrastructure in earthquake-ravaged Haiti” (Sidder, 2016).

The UN has been widely criticized not only for failing to prevent or stop the outbreak,
but also for its long lasting failure to assume responsibility and for not ensuring reparations for
victims (e.g. Freedman, 2014; Alston, 2016). An attempt to hold UN accountable before a
US Court was rejected by the US Second Circuit Court of Appeals in August 2016 (Georges v.
United Nations, 2016, 2d Cir.). Still, on December 1, 2016 UN Secretary General Ban Ki-moon
apologised to the Haitian people and acknowledged that the UN “simply did not do enough with
regard to the cholera outbreak and its spread in Haiti.” Notably, however, the steps forward
outlined by Ban Ki-moon, while including support to victims through a voluntary trust fund,
did not include any language about compensation (United Nations, 2016). It should be noted
that as of June 2017, the UN's responsibility for the cholera outhreak is yet again put before a US
Court; this time the District Court of the Eastern District of New York (LaVenture et a. v. United
Nations et al, 2017). As the time of writing it is still unknown if and how this case will proceed.

The issue of sanitation was also high on the agenda following the earthquakes in Nepal on
April 25 and May 12, 2015. The earthquakes reportedly destroyed close to 5,200 sanitation
facilities and water supply systems, as well as 220,000 household toilets, thus significantly
damaging development progress and bringing back open defecation in places where it
previously had been eradicated (Narang, 2016; UN Children’s Fund (UNICEF), 2015b).

A 2016 study found that following the Nepal earthquakes, 57 percent of affected children
were studying in schools without sanitation facilities, and 27 percent had experienced an
“increased frequency of diarrhoea” (UNICEF et al, 2016, p. 1). The study also found that the
damaged sanitation facilities and lack of personal space in particularly affected women and
adolescent girls, especially when menstruating (UNICEF et al, 2016, pp. 1 and 21).

The above illustrates the importance of accounting for sanitation at all stages of disaster
management, as well as to integrate sanitation efforts into other areas such as construction
and education. The need for a more integrated approach to sanitation is further clear when
considered through a human rights lens.

3. Sanitation and IHRL

Although not recognized as a human right in itself until recently, adequate sanitation is vital
for the fulfilment of a number of human rights obligations. As one of the key contributors to
water contamination, sanitation affects not only the right to access safe water and the right
to sanitation, but also the right to life, health, housing, food, and education (CESCR, 2003,
p. 3; Winkler, 2016, p. 24).

There is not space here to detail the role of sanitation in relation to all relevant human
rights, however, considering its strong standing in human rights law, it is important to
consider sanitation through the lens of the right to life, which is protected under Article 6 of
the International Covenant on Civil and Political Rights (ICCPR) (1966).

The right to life does not only pose obligations upon states to avoid unlawful killings, but it
also requires states to take positive measures in order to prevent the loss of life. That the right
to life imposes such positive obligations upon states finds support in the wording of Article 2(1)
of the ICCPR, requiring states “to respect,” as well as “to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present Covenant.” Such an
interpretation of states’ obligations has further been supported by regional human rights
courts, including the European Court of Human Rights (ECtHR) (e.g. in Oneryildiz v. Turkey
ECtHR, 2004 and Budayeva and Others v. Russia, ECtHR, 2008) and the Inter-American Court
of Human Rights (e.g. in Villagran Morales et al. v. Guatemala, 1999). A reading of the right to
life as creating positive obligations for states has also been supported by the UN Human
Rights Committee (2004, p. 6).
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Although human rights courts are yet to explore the right to life in relation to sanitation,
there is little doubt that an obligation exists which, at the very least, require states to
provide such sanitation services that it prevents casualties from diseases that result directly
from poor sanitation. This is also supported by the CESCR (2003), which, in relation to the
right to water has stated as one of the “core obligations” “[t]o take measures to prevent, treat
and control diseases linked to water, in particular ensuring access to adequate sanitation”
(para. 37(1)). In other words, states have a legal responsibility to prevent fatalities stemming
from a lack of adequate sanitation.

3.1 The human right to sanitation

The human right to sanitation “requires services to be available, safe, acceptable, accessible
and affordable” (Heller, 2015, para. 5). As discussed above in Section 2.2, the right to sanitation
moves far beyond the mere provision of sanitary facilities and includes a complete sanitation
system. The all-encompassing definition of sanitation in the human rights context is highly
significant when considering the role of sanitation in thwarting disease outhreaks.

Despite being part of the development discourse for decades (e.g. Stockholm Declaration on
the Human Environment, 1972, para. 3 and principle 2; UNGA, 1980; Rio Declaration
on Environment and Development, 1992; Plan of Implementation of the World Summit on
Sustainable Development, 2002, para. 8 MDGs, Goal 7(c)), the right to sanitation was
for long not expressly included in general IHRL instruments (although the importance of
sanitation was acknowledged in the Convention on the Elimination of All Forms of
Discrimination against Women (1979), Article 14(2)(h) and the Convention on the Rights of the
Child (1989), Art. 24(2)(e)). A key turning point occurred in 2003, when the CESCR adopted its
General Comment 15, The right to water (Arts. 11 and 12 of the Covenant). While not directly
referring to a right to sanitation, the CESCR held sanitation to be a vital part in addressing
water quality in preventing the spread of disease (para. 37(i)).

Seven years later, the UNGA adopted its resolution on the right to water and sanitation,
positioning the right under Article 11(1) of the International Covenant on Economic,
Social and Cultural Rights (ICESCR) (1966) (UNGA, 2010). Even though resolutions by
the UNGA do not in themselves impose binding legal obligations upon states, they are
highly significant as evidence of how states interpret existing rules of international law,
in this case, Article 11(1) of the ICESCR. Further, UNGA resolutions, as well as other non-
binding guidelines and standards commonly used to regulate both human rights and
disaster management, are helpful tools of interpretation for states, as well as non-state
actors, through their promotion of a normative framework and consensus around
obligations as well as the use of terms. This was recently highlighted by a number of states
in the debate around the ILC Draft Articles in the UNGA, Sixth Committee (2016).

A critical step, the 2010 Resolution has still been criticized for merging water and
sanitation into one right, thus veiling their significant differences (see e.g. Ellis and Feris, 2014;
Winkler, 2016). In line with this critique, the separate rights to water and sanitation were
acknowledged by the UNGA in December 2015 (UNGA, 2016). That said, the right to
sanitation is still closely linked to the right to water. First of all, a large portion of sanitation
systems, especially in the developed world, are reliant upon water and thus affect the quantity
of water needed to meet basic needs. Second, inadequate sanitation can lead to contamination
of freshwater, thus making it unsafe to consume. Unfortunately, if water security has
been discussed to a limited extent in international legal discourse, sanitation has thus far been
close to invisible.

4. The role of IHRL in disaster management
It is increasingly acknowledged that disasters do not exist in a legal vacuum, but that (pre)
existing rules and obligations continue to apply in disaster situations. This includes rules
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under THRL (see e.g. Lauta, 2016). The benefits of taking a human rights-based approach to
disaster management have been widely acknowledged, as leading to persons affected by a
disaster being considered “individual rights holders who can claim rights from particular
duty bearers rather than [...] passive beneficiaries and recipients of charity” (IASC, 2011,
p. 2; see also UN Human Rights Council, 2015, para. 82). It is, however, not always clear how
IHRL rules are to be interpreted in the disaster context. First of all, it should be remembered
that the affected State has the primary responsibility to care for its citizens in the event of a
disaster. This obligation extends not only to the State’s citizens, but to all persons on its
territory (Art. 2(1) ICCPR; Art. 2(2) ICESCR). It should be noted that Article 2(2) ICESCR
allows for some scope of discrepancy between nationals and non-nationals as concerns
certain benefits (CESCR, 2009), but these exceptions are not relevant for sanitation and will
thus not be elaborated upon here.

It is also widely recognized that disaster management measures should be guided by
human rights and the principle of human dignity. This was most recently made clear in the
ILC Draft Articles, with Draft Article 4 calling for the respect for and protection of human
dignity, and Draft Article 5 stating that “[plersons affected by disasters are entitled to the
respect for and protection of their human rights in accordance with international law.”
Despite the wide agreement that human rights should be “respected and protected” in the
event of disasters, it is less clear what this means in terms of substantial rights, as well as
with regard to responsibility and accountability.

First of all, there are specific derogations and limitations built into international human
rights agreements, which will have to be taken into account. According to Article 4 of
ICCPR, a State can derogate from certain human rights in “time of public emergency”
as long as the emergency is “officially proclaimed” and the derogations are “strictly required
by the exigencies of the situation” and applied in a non-discriminatory manner. Although a
very interesting discussion in itself, it will not be elaborated upon here as it does not affect
any of the rights discussed in this paper (the right to life may not be derogated from as
per Article 4(2) ICCPR).

Second, states are under an obligation to progressively realize the rights set out in the
ICESCR, and “to take steps [...] to the maximum of its available resources, with a view to
achieving progressively the full realization of the rights in the present Covenant by all
appropriate means [...]” (Art. 2(1) ICESCR). That the rights are to be progressively
realized, however, speaks to the full realization of the rights and does not relieve the states
from their “core obligations,” out of which access to basic sanitation has been held to be
one (CESCR, 2003). In addition, as part of the progressive realization, and in accordance
with the principle of non-regression, states may not take regressive steps resulting in
depriving people of rights they previously have enjoyed unless such measures are
justified (CESCR, 1990, para. 9). In the disaster context, some regressions may be justified,
particularly in the initial relief stage. Still, the ILC Draft Articles suggest that in the
context of a disaster, economic, social and cultural rights should at the very least
be protected in line with their core obligations (Draft Art. 5, commentary para. 6).
Indeed, the ILC expresses a duty for the State to take active steps to ensure the
“satisfaction of individual needs” and that the measures required include “the prevention
and avoidance of conditions that might lead to the violation of human rights” (Draft Art. 5,
commentary para. 4).

Importantly, Draft Article 6 recognizes the importance of “taking into account the needs of
the particularly vulnerable.” It is clarified that this includes both groups and individuals.
The commentary makes special mention of women and girls (Draft Art. 6, commentary para. 9),
but also refers to Article 4(3)(a) of the “Guidelines for the domestic facilitation and regulation of
international disaster relief and initial recovery assistance,” which includes as vulnerable
groups “children, displaced persons, the elderly, persons with disabilities, and persons living
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with HIV and other debilitating illnesses” (International Federation of Red Cross and Red
Crescent Societies, 2007; Draft Art. 6, commentary para. 7; see also, Convention on the Rights of
Persons with Disabilities (2006), Art. 11; UN HRC, 2015, para. 101; Crock, 2016).

Of the essence here is the principle of non-discrimination (Art. 2(2) ICESCR), which
prohibits any discrimination of vulnerable and marginalized persons. As noted by Phan and
Winkler in relation to water security, IHRL “requires states to identify, consult, and target
those at greatest disadvantage” when assessing and addressing access to essentials in the
context of disasters (Phan and Winkler, 2016, p. 315; see also CESCR, 2003, p. 8, 2009).

The approach taken in the ILC Draft Articles discussed above, when read together with
the core obligations identified by CESCR, is well aligned with the obligations under the
2011 IASC Operational Guidelines on the Protection of Persons in Situations of Natural
Disasters (IASC guidelines). The TASC guidelines, together with, especially, the 2011
Sphere Handbook: Humanitarian Charter and Minimum Standards in Disaster Response
(Sphere Project, 2011), have explicitly sought to translate existing human rights law into a
disaster context for humanitarian personnel. Although not explicitly focused on states,
but rather on various humanitarian relief organizations, it is argued here that their
interpretations provide a good, albeit not perfect, starting point for interpreting human
rights obligations in the disaster context. The IASC guidelines carry particular weight
since TASC is a UN agency, whose mandate stems from UNGA Resolution 46/182
(UNGA, 1991).

THRL is also a core part of disaster risk reduction (DRR), the law and policy of which is in
a period of significant development. Although DRR as an area of international law it is still
in its infancy, important steps have been taken over the past few decades with non-binding
instruments such as the UNGA declaring in 1990 the International Decade for Disaster
Reduction; the 1994 Yokohama Strategy for a Safer World: Guidelines for Natural
Disaster Prevention, Preparedness and Mitigation and Plan of Action; the 2005-2015
Hyogo Framework for Action; and the Sendai Framework for Disaster Risk Reduction
2015-2030 (SFDRR) (for an overview of the extensive relevant state practice, see ILC Draft
Articles, Draft Art. 9, commentary para. 5). The ILC Draft Articles, while stating that
“lelach State shall reduce the risk of disasters by taking appropriate measures, including
through legislation and regulations, to prevent, mitigate, and prepare for disasters”
(Draft Art. 9), explicitly draws upon IHRL and “the obligations undertaken by states to
respect and protect human rights, in particular the right to life” (Draft Art. 9, commentary
para. 4). It is further clarified by the ILC that “protection entails a positive obligation on
states to take the necessary and appropriate measures to prevent harm from impending
disasters” (Draft Art. 9, commentary para. 4).

Draft Article 9 finds support in the case law of the ECtHR. For example, in the Budayeva
case the ECtHR considered the failure to take sufficient preventative measures against the
loss of eight lives due to a burst dam caused by a mudslide to be a breach of the right to life
(para. 158). Although the Court did not go as far as to say that the Russian authorities
were under an obligation to repair the mud dam — which had been damaged the previous
year — the authorities were under an obligation to provide a good early warning system and
evacuation procedures to protect the right to life, since they were well aware of the risk
(paras 152, 154 and 156). The reasoning was based on a margin of appreciation by states as
to how they wish to respect, protect and fulfill human rights, in this case, the right to life
(para. 156; for further analysis, see Lauta, 2016).

5. Addressing sanitation in disaster management through a human rights lens
A human rights-based approach to sanitation requires action on all stages of disaster
management, including prevention, mitigation, preparedness, response and recovery.
The stages are addressed in turn below.
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5.1 Prevention and mitigation

In relation to prevention and mitigation, the most significant contribution of sanitation is
preventing and mitigating disease outbreaks, epidemics and pandemics. The explicit
wording of the SFDRR, arguably the most significant DRR agreement to date, makes no
mentioning of sanitation, which is remarkable considering the importance of sanitation in
relation to DRR. Still, the very purpose of the Framework makes it clear that efforts need to
minimize vulnerability more generally, and to build resilience against pandemics and
epidemics (para. 6).

Further, one of the seven targets in the SFDRR is to “[sJubstantially reduce disaster
damage to critical infrastructure and disruption of basic services, among them health and
educational facilities, including through developing their resilience by 2030” (para. 17(d)).
The Framework further holds that states, at the national and local level, are required to
“[pJromote the resilience of new and existing critical infrastructure, including water [...]
to ensure that they remain safe, effective and operational during and after disasters”
(para. 33(c)). There is little doubt that sanitation systems, even as separate from water
systems, are included in the category of critical infrastructure. It is further clear that
insufficient sanitation systems cannot only result in disaster, but disasters caused by other
natural and human-made hazards, can lead to the destruction of sanitation systems.

In relation to the human right to sanitation, the respect and protection of this right would
involve increasing the existence and resilience of sanitary facilities and systems and
minimizing the risk for the spread of disease, thus preventing and mitigating the risk of
epidemics and pandemics. Further, the right to life, while not reaching as far in terms
of sanitation systems, still requires basic hygiene and sanitation measures to be taken in
order to prevent deaths from disease outbreaks, in particular when an affected State has
knowledge of the risk (see e.g. Budayeva and Others v. Russia, ECtHR, 2008).

It should also be noted that other mitigation efforts, such as urban infrastructure and
building codes, are closely linked to human rights and sanitation. This was, for example,
seen in the aftermath of the 2015 earthquakes in Nepal, where non-resilient buildings did not
only cause direct casualties and injuries, but also led to the destruction of thousands of
toilets, thus destroying previously made progress against open defecation (UN Children’s
Fund, 2015b).

5.2 Preparedness and relief

The strongest legal case linking human rights, sanitation, and disaster management is in
the preparedness and relief phases. This is not only what most of the non-binding
disaster management instruments have been concerned with, but when acknowledging
the obligation to take positive measures in order to prevent human rights abuses in
relation to disasters, the ECtHR has mainly focused on preparedness, including early
warning systems.

In relation to sanitation, currently existing guidelines were written before the separate
rights to water and sanitation were acknowledged by the UNGA, and so the right to water
and sanitation is dealt with as one right. Despite this, they do provide some helpful
guidance as to how the right to sanitation should be interpreted in the disaster context.
The Sphere Handbook clarifies that the human right to water and sanitation in the event
of a disaster include a right to sufficient, safe, acceptable, physically accessible and
affordable water for personal and domestic uses and accessible sanitation facilities
(Sphere Project, 2011, p. 83). The IASC (2011) guidelines provide a similar formulation,
but also add that “[a]t a minimum, safe water should be provided in a quantity that is
necessary to prevent hydration; and to provide for consumption, cooking, and personal
and hygienic requirements necessary for a life in dignity” (p. 33). The CESCR has not yet
established core obligations for the right to sanitation, however, in its comment on the
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right to water, it included as a core obligation “[t]o take measures to prevent, treat and
control diseases linked to water, in particular ensuring access to adequate sanitation”
(CESCR, 2003, para. 37(i)).

One significant challenge in relation to sanitation in the aftermath of a disaster is
that of the availability, safety and accessibility of facilities. This is of particular
concern for vulnerable groups, including persons with disabilities, women and girls
(see e.g. UN Human Rights Council, 2015). The respect and protection of the human rights
relating to sanitation in the disaster context include accessibility for persons with
disabilities and sufficient lighting allowing everyone, including women, children and the
elderly, safely to use the facilities without risk of violence. In order to ensure that
preparedness measures are functional and will reach those in need, the IASC guidelines
propose to “[ilncludle] representatives of affected populations,” including vulnerable
groups, when designing camps and shelters. It is specifically suggested that this is done in
relation to access to and location of sanitation facilities (IASC, 2011, p. 21).

As discussed above (Section 2.3), one key issue in relation to sanitation in the aftermath
of a disaster concerns displaced people, living either in provided shelters and camps,
in other temporary accommodation, or on the street. Preparedness efforts need to include
not only adequate sanitation facilities in camps, but also be inclusive of everyone in need
regardless of where they are living. Persons living in camps, as well as persons who
cannot fit into the camps and are left to live on the street, or who choose to stay in what
remains of their homes where the toilet has been destroyed, are at once very vulnerable to
disease while also helping to spread it. In this way, we are reminded again of the
importance of including the most vulnerable and marginalized in sanitation efforts,
as required under IHRL.

5.3 Recovery and rebuilding

Sanitation also needs to be accounted for in the recovery phase of a disaster. Not only is
“build back better” a core priority of the SFDRR, but in accordance with the progressive
realization of human rights under the ICESCR discussed in Section 4, states have obligations
to move beyond the respect and protection of human rights as they recover (see also e.g.
Phan and Winkler, 2016, p. 314). In other words, the recovery of the State and its economy
must benefit its population in a way that is guided by IHRL.

6. Conclusion

Even though it is widely acknowledged that IHRL continues to apply in disaster situations,
there are still significant uncertainties as to how IHRL rules are to be interpreted and applied
in the disaster context. The discussion above has sought to address this issue by linking
previous work on human rights and sanitation to disaster management. States are required
to respect and protect human rights in all stages of disasters. Although it might be justified
for states not to completely fulfill the right to sanitation under certain circumstances, states
must always provide at the very least their core obligations under the ICESCR, including
provision of basic sanitation. States must also take positive action in order to prevent the
loss of life from inadequate sanitation.

While states do not always fulfill their obligations under IHRL, and it would be naive to
think that the very existence of human rights obligations would in and of themselves ensure
the respect for and protection of rights, knowing what these obligations entail in the disaster
context strengthens human rights as an important tool for advocacy, accountability, and
protection. Despite its limitations, a human rights-based approach to sanitation in disaster
management can assist in building resilience as well as preparation and execution of relief
efforts, while focusing on the persons who need it the most and providing at least the
minimum level of protection for all.
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